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In the absence of statute, a child' is under no legal obligation to sup- 
port his parents though they may be destitute and infirm. Duffy v. 
Yardi, 149 Cal. 140; Edwards v. Davis, 16 Johns. 281; McCook County 
v. Kamoss, 7 S. Dak. 558; Stone v. Stone, 32 Conn. 142. And no 
promise on the part of the child to pay for necessaries furnished to the 
parent will be implied from the mere fact of relationship. Stone v. 
Stone, supra; Lebanon v. Griffin, 45 N. H. 558. It is the duty of a child 
to provide suitable burial for a parent who dies in the child's household. 
Robinson v. Blair, 3 Atl. (Pa.) 669. See Reg. v. Stewart, 12 A. & E. 773. 
Likewise, if a person is under a legal duty to bury the deceased, as a 
husband is under a legal duty to bury his wife, or an executor his 
testator, and he fails to perform that duty, and some third person 
performs that duty unofficiously, he may recover from the person legally 
liable. Jenkins v. Tucker, 1 H. Bl. 90; Chappie v. Coope, 13 M. & W. 
252; Rogers v. Price, 3 Young & Jervis 28. Where A, an infant, 
inherited property from M, her grandfather, and Y, the administrator of 
M's estate, paid the funeral expenses of A, Y being a mere volunteer, 
could not be reimbursed out of A's estate. Fay v. Fay, 43 N. J. Eq. 438. 
The infant being under no legal duty to provide for her parents, the 
guardian had no duty to perform toward them. Hence, it would seem 
that he was a mere volunteer and not entitled to reimbursement out of 
the infant's estate. The decision in the principal case seems questionable 
on principle and the authorities cited do not seem to support it. 

Homicide— Duty to Retreat.— People v. Tomlins, 107 N. E. (N. Y.) 
496. — Held, where the defendant shot and killed his son in an alterca- 
tion which took place on the porch of their dwelling house, the father 
was not bound to retreat to avoid killing but had the right to stand his 
ground and kill his assailant. Collin and Cuddeback, JJ., dissenting. 

The general doctrine in England and this country that one must 
"retreat to the wall" before killing in self-defence is of course qualified 
by the rule that there is no duty to retreat if the assault is made in 
one's own home. Foster v. Territory, 6 Ariz. 240; Elder v. State, 69 
Ark. 648; People v. Lewis, 117 Cal. 186. In People v. Newcomer, 118 
Cal. 263, the rule was applied even though the assailant was no tres- 
passer. The case nearest the principal case is Jones v. State, 76 Ala. 8, 
where defendant was held not bound to retreat before his partner where 
the assault took place in their store. In Watkins v. State, 89 Ala. 82, 
however, it was held defendant was bound to retreat from his yard 
to his home. Contra, State v. Cushing, 14 Wash. 527. If one is 
attacked while on his own premises by one in the highway, it is his 
duty to retreat. State v. Rochester, 72 S. C. 194. (This case disapproved 
the decision in State v. Bartlett, 59 L. R. A. (Mo.) 756, which extends 
the rule of the principal case to a public street.) Contra, Kirk v. Terri- 
tory, 10 Okla. 46. One is bound to retreat from his home if he brought 
on the trouble. Maxwell v. State, 129 Ala. 48. So if the defendant 
voluntarily entered the fight or it was a mutual affray. Harris v. 
People, 32 Colo. 211. The present is a case of first impression in New 
York and not only adopts the doctrine that one need not retreat in 
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one's own house but gives the rule a more extreme application than 
any previous case has done, in that it goes beyond Jones v. State, supra. 
and extends to the killing of a son by his father. 

Husband and Wife — Deed by Husband to Self and Wife — Estate 
Created. — Wright et al. v. Knapp et al., 150 N. W. (Mich.) 315. — Held, 
that a deed of land by a husband to himself and wife jointly, and to 
the survivor of them, creates, not a joint-tenancy nor a tenancy by the 
entirety, but a tenancy in common, free from the incident of survivor- 
ship. Brooke, C. J., and McAlvay, J., dissenting. 

Under the common law theory of the unity of husband and wife, 
neither could make a direct conveyance to the other. Rico v. Branden- 
stein, 98 Cal. 465. On the same principle that one person cannot be both 
grantor and grantee, it is generally held, wherever the law requires a 
joinder of the husband in the conveyance by the wife, that the latter 
cannot convey to her husband, although in the absence of such require- 
ment, this conveyance would be good. Trawik v. Davis, 85 Ala. 342; 
Alexander v. Shalala, 228 Pa. 297. Cf. Savage v. Savage, 18 Me. 472 
(joinder not required). Accordingly it was agreed in the principal case 
that the conveyance by the husband was void with respect to the grant 
to himself. When one of two grantees in common is unable to take, 
the other grantee receives only his moiety, the remainder lapsing to the 
grantor. Bag-well v. Dry, 1 P. Wm. 700; Matter of Kimberly, 150 N. Y. 
90. But if the intention is to create a joint-tenancy, and one of two 
grantees is unable to receive, the survivor takes the entire interest. 
Buffar v. Bradford, 2 Atk. 220; Gardner v. Printup, 2 Barb. (N. Y.) 83. 
Severance of the unity of title would in the latter case be inconsistent 
with the intention expressed in the grant. 2 Bl. Com. 180 et seq. A 
tenancy by the entirety appears in this respect to partake of the character 
of a joint-tenancy. Sprinkle v. Spainhowe, 149 N. C. 223; McRoberts v. 
Copeland, 85 Tenn. 211. Contra, Wright v. Saddler, 20 N. Y. 322 (point 
not discussed). Under the common law a conveyance to husband and 
wife created a tenancy by the entirety. Wright v. Saddler, supra. By 
the weight of authority this has not been altered by the statutes 
removing the disabilities of married women. Pray v. Stebbins, 141 Mass. 
219; Goodrich v. Village of Otego, 160 App. Div. (N. Y.) 349. Contra, 
Clark v. Clark, 56 N. H. 105. Nor does the statutory presumption in 
favor of a co-tenancy and against a joint-tenancy apply to grants to 
husband and wife. Price v. Pestka, 54 App. Div. (N. Y.) 59; Wilson v. 
Frost, 186 Mo. 311. Courts which dissent from this view would still 
give effect to an unequivocal expression of intention to create a joint- 
tenancy. Lawler v. Byrne, 252 111. 194. In one instance, under facts 
similar to those of the principal case, full effect was given to the grant 
in joint-tenancy, the technical difficulty as to conveyance to one's self 
being ignored rather than surmounted. Saxon v. Saxon, 46 Misc. Rep. 
(N. Y.) 202. Better supported is the view of the minority in the 
principal case, that the wife, as surviving joint-grantee, takes the whole, 
owing to the invalidity of the husband's grant to himself. The holding 
of the majority is tantamount to the substitution of a new instrument 
between the parties. 



